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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC15-00469 
CASE NAME: THICKER THAN WATER VS. SABHLOK 
HEARING ON MOTION TO TAX AND STRIKE COSTS 
FILED BY TIKI TOM'S USA, INC. 
* TENTATIVE RULING: * 
 
Plaintiff moves to strike or tax costs sought by defendant.  The motion is granted to the extent 
that the amount of costs is reduced by $180.  It is otherwise denied. 

  

 2.  TIME:  9:00   CASE#: MSC16-01170 
CASE NAME: MOORE VS. NIEUWBOER-THORNSON 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY NANCY NIEUWBOER-THORNTON 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for terminating sanctions is granted, and the case is dismissed 
as to any claims by plaintiff Maritza Zarate. 
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Defendant previously brought a motion to compel against Zarate because she had entirely 
defaulted in responding to several forms of written discovery.  The Court granted the motion and 
ordered Zarate to provide complete responses within 20 days.  She has not done so. 
 
In other circumstances, a lesser remedy might be appropriate.  Here, however, it appears that 
Zarate (and her co-plaintiff Mr. Moore) have entirely abandoned this litigation.  Any other 
sanctions would simply add to the amount of money Zarate owes to defendant in sanctions. 

  

 3.  TIME:  9:00   CASE#: MSC16-01170 
CASE NAME: MOORE VS. NIEUWBOER-THORNSON 
HEARING ON MOTION FOR SUMMARY JUDGMENT AGAINST JERRY MOORE 
FILED BY NANCY NIEUWBOER-THORNTON 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion for summary judgment is granted, and this case is dismissed in 
its entirety. 
 
The Court has previously entered an order deeming several matters admitted, as a result of 
plaintiff Moore’s failure to respond to requests for admissions.  Defendant correctly argues that 
those deemed admissions are dispositive of all of Moore’s claims in this case. 
 
Summary judgment (as opposed to summary adjudication) can be granted only if all claims and 
parties in the case have been disposed of.  There is a second plaintiff, Zarate.  However, the 
Court is today granting a motion for terminating sanctions against Zarate on different but related 
grounds.  Further, the other named defendant in the case (Farmers) demurred to the entire 
Complaint, and the demurrer was sustained without leave to amend.  With both plaintiffs 
dismissed, there is no case remaining against the Doe defendants.  Thus, all parties and claims 
have been disposed of, and summary judgment is appropriate. 

  

 4.  TIME:  9:00   CASE#: MSC16-01297 
CASE NAME: EAST COUNTY VS. ANTIOCH UNIFIED SCHOOL DISTRICT 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ANTIOCH UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
The motion is continued to February 2, 2018 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC16-01297 
CASE NAME: EAST COUNTY VS. ANTIOCH UNIFIED SCHOOL DISTRICT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The motion is continued to February 2, 2018 at 9:00 a.m. 

  

 6.  TIME:  9:00   CASE#: MSC16-01482 
CASE NAME: DAVIS VS. OAKLEY UNION ELEMENTARY SCHOOL DISTRICT 
HEARING ON MOTION TO QUASH OR LIMIT SUBPOENA & FOR PROTECTIVE ORDER 
FILED BY OAKLEY UNION ELEMENTARY SCHOOL 
* TENTATIVE RULING: * 
 
Defendant’s motion to quash a subpoena to third-party Illuminate is “granted without 
prejudice” – by which curious phrase the Court means that the subpoena is quashed for the 
present time, but may possibly be appropriate for re-issuance at some future time. 
 
Plaintiff filed this case against her former employer, asserting claims of sexual harassment.  
Defendant cross-complained, alleging that plaintiff hacked defendant’s electronic records and 
deleted a substantial amount of material, including students’ report cards.  The latter accusation 
is the subject of a felony case filed against defendant, which (as far as the Court knows) is still 
pending.  The Court has previously entered a partial stay of some proceedings in this case on 
account of the pendency of the criminal case, but the Court allowed some aspects of the case 
(including third-party discovery) to proceed. 
 
The present subpoena was issued to Illuminate, a third-party contractor providing services to 
defendant concerning the maintenance of the electronic records at issue.  In a vacuum, plaintiff 
– who is accused of hacking a database maintained by Illuminate – would appear to be entitled 
to discovery from Illuminate about whether any such hacking occurred; how it occurred; and 
whether there is any indication of who committed it. 
 
Defendant’s principal argument in support of quashing is that plaintiff has no genuine need for 
such discovery about her hacking, because she already knows all about it – and the proof that 
the hacking occurred and that plaintiff committed it has already been found on plaintiff’s own 
computer in the police’s search of it.  That may be so, but the Court does not know that one way 
or the other.  Defendant is correct, however, that both the fact of the hacking and the identity of 
the hacker are directly at issue in the criminal case, and may likely be established by the 
outcome of the criminal case.  For example, if the criminal case results in conviction (by trial or 
plea), then those facts will stand established, and most (if not all) of the present discovery may 
well be moot and unnecessary. 
 
The present discovery is not barred by the stay previously entered.  As a matter of case 
management, however, the Court finds it appropriate to put off this discovery until it is known 
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whether it is really necessary.  Developments in the criminal case, moreover, may well bear on 
the scope and details of what needs to be discovered.  For example, a not-guilty verdict would 
not necessarily do much to disprove the District’s civil case; while a guilty plea might establish 
the fact of plaintiff’s hacking, without necessarily establishing its scope.  (It may still be the case, 
however, that the scope is determinable from plaintiff’s own computer without resort to third-
party discovery.) 
 
The Court notes that the attorneys’ meet-and-confer resulted in agreement on some of the 
disputed points on this motion, such as temporal limits.  Other details, however, remain in 
dispute.  When and if this subpoena is reissued, the Court expects that the attorneys will meet 
and confer in detail about what is truly needed and what isn’t.  It may be useful to involve a 
discovery facilitator.  The parties can expect that the Court will be looking to examine the extent 
to which plaintiff has a genuine and good-faith need for such discovery.  For example, if (as 
defendant contends) it is true that the fact and scope of hacking is already known to plaintiff as 
shown by the contents of her own computer, the Court is likely to look askance at any third-party 
discovery seeking to establish those same facts, without a good explanation of why such 
discovery is likely to prove anything not already known. 

  

 7.  TIME:  9:00   CASE#: MSC16-01649 
CASE NAME: FU VS. CHENG 
HEARING ON MOTION TO STRIKE ANSWER FOR FAILURE TO RESPOND 
TO DISCOVERY    FILED BY QI YI FU 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to strike the Answers of both defendants in this case is granted.  
Money sanctions, however, are declined. 
 
This is a wage-and-hour case.  Defendants, represented by counsel, demurred unsuccessfully 
to the Complaint.  Their attorney then substituted out, and each defendant (in pro per) filed an 
Answer in February 2017.  Since then, however, defendants have simply refused to participate 
in this litigation.  They refused to participate in court-ordered mediation, saying that they were 
considering filing bankruptcy (and asking plaintiff’s counsel to stop “harassing” them).  They 
failed to appear at multiple case management conferences.  They did not oppose plaintiff’s 
motion to compel various forms of discovery, but have not complied in any way with the Court’s 
order compelling responses to that discovery, nor paid the sanctions the Court ordered on the 
same motion.  They failed to appear at their noticed depositions.  They have not opposed the 
present motion.  During all this time, the conduct of plaintiff’s counsel has been respectful and 
flexible, offering defendants every opportunity to resume participation in the case. 
 
Accordingly, it is clear that defendants have simply checked out.  They apparently view this 
lawsuit as an optional irritant, which they can ignore simply by asking plaintiff’s attorney to leave 
them alone.  There is no indication that they intend to defend themselves in any way in this 
case, nor to comply with plaintiff’s legitimate attempts to prosecute it by discovery or otherwise.  
Their Answers are ordered stricken. 
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The Court, however, declines to award additional money sanctions.  Sanctions were already 
awarded for defendants’ failure to respond to written discovery.  The striking of defendants’ 
answer is sufficient additional sanction for defendants’ further noncompliance and other 
defaults.  (This, however, is without prejudice to any relief plaintiff may be able to seek as part of 
the ultimate judgment in the case.) 

  

 8.  TIME:  9:00   CASE#: MSC16-01779 
CASE NAME: LINDQUIST VS. PACIFIC GAS & ELECTRIC 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
Defendant East Bay Regional Park District moves for summary judgment in this case on several 
grounds, including that it has absolute immunity from this claim under Government Code 
§ 831.2.  The contention is meritorious.  Plaintiff has filed a response expressly stating that he 
does not oppose the motion for summary judgment, which is accordingly granted. 
 
In addition, the Court awards to the District the attorney fees incurred in preparing and filing this 
motion, in the amount of $7,710.  Code of Civil Procedure § 1038 provides that when the Court 
grants summary judgment to a public entity in a case filed under the Government Claims Act, 
the Court must also determine “whether the plaintiff … brought the proceeding with reasonable 
cause and in the good faith belief that there was a justifiable controversy under the facts and law 
which warranted the filing of the complaint….”  Here, the grounds for the District’s immunity 
defense were clear from the outset.  The District’s attorney gave plaintiff plentiful invitation and 
opportunity to dismiss the District before the present motion was filed.  Plaintiff’s non-opposition 
does not expressly mention this part of the motion, but states that plaintiff does not oppose the 
motion, and makes no argument or request in opposition to the District’s request for fees. 

  

 9.  TIME:  9:00   CASE#: MSC16-01980 
CASE NAME: DI BERNARDO VS. HESS 
HEARING ON MOTION TO COMPEL PLAINTIFF'S DEPOSITION 
FILED BY DEREK HESS 
* TENTATIVE RULING: * 
 
This motion was withdrawn. 
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10.  TIME:  9:00   CASE#: MSC17-00150 
CASE NAME: WESTERN ALLIANCE BANK VS. GUINN 
HEARING ON MOTION FOR APPROVAL OF FINAL ACCOUNT & REPORT, DISCHARGE 
FILED BY GREGORY STERLING 
* TENTATIVE RULING: * 
 
The Receiver’s motion for approval of his final report, and for discharge as Receiver, is granted.  
The Receiver’s bond is exonerated. 

 

  

11.  TIME:  9:00   CASE#: MSC17-00989 
CASE NAME: ANTONIO MARTINEZ VS. SAVE MART 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ANTONIO MARTINEZ 
* TENTATIVE RULING: * 
 
This motion is continued to February 23 at the moving attorney’s request. 

 

  

12.  TIME:  9:00   CASE#: MSC17-01202 
CASE NAME: RAINIER CAPITAL MANAGEMENT VS. FRED LASKER 
HEARING ON APPLICATION TO ADMIT JENNIFER L. GRAF 
TO APPEAR PRO HAC VICE 
* TENTATIVE RULING: * 
 
The application to allow Jennifer L. Graf to appear pro hac vice in this case is granted. 

 

  

13.  TIME:  9:00   CASE#: MSC17-01919 
CASE NAME: TROTTER VS. DEUTSCHE BANK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BRECKENRIDGE PROPERTY FUND 2016, LLC 
* TENTATIVE RULING: * 
 
Defendant Breckenridge Property Fund 2016, LLC demurs to the Complaint.  Breckinridge is 
named as a defendant in only two causes of action – the fifth, to set aside trustee’s sale, and the 
sixth, for quiet title. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

The Court notes with disapproval that according to the declarations filed by counsel for this and 
other defendants, plaintiff’s counsel has simply failed and refused to engage in the meet-and-
confer required by statute.  Plaintiff’s response essentially concedes demurrability on at least 
some points but requests leave to amend.  That, counsel needs to realize, is what meet-and-
confer is intended to address.  If there are any future requests for leave to amend, plaintiff’s 
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counsel should not expect a cordial reception for proposals to amend that could and should 
have been offered before the demurrers were filed. 

Request for Judicial Notice 

Defendants request judicial notice of several county recorder documents. This request is 
unopposed. The request is granted.  Evid. Code §§ 452, 453. 

Analysis 

Fifth Cause of Action, To Set Aside Trustee’s Sale 

“A properly conducted nonjudicial foreclosure sale constitutes a final adjudication of the rights of 
the borrower and lender.” Moeller v. Lien (1994) 25 Cal.App.4th 822, 831.  “As a general rule, a 
trustee’s sale is complete upon acceptance of the final bid.”  Nguyen v. Calhoun (2003) 105 
Cal.App.4th 428, 440-41. “If the trustee’s deed recites that all statutory notice requirements and 
procedures required by law for the conduct of the foreclosure have been satisfied, a rebuttable 
presumption arises that the sale has been conducted regularly and properly; this presumption is 
conclusive as to a bona fide purchaser.”  Moeller, 25 Cal.App.4th at 831 (citations omitted); see 
also Civ. Code § 2924.  “This presumption may only be rebutted by substantial evidence of 
prejudicial procedural irregularity.”  Melendrez, supra, 127 Cal.App.4th at 1258.  “[T]he two 
elements of being a BFP are that the buyer (1) purchase the property in good faith for value, 
and (2) have no knowledge or notice of the asserted rights of another.”  Melendrez v. D & I 
Investment, Inc. (2005) 127 Cal.App.4th 1238, 1251. 

Here, Breckenridge has provided certified copies of the Notice of Default, Notice of Trustee’s 
Sale, Trustee’s Deed Upon Sale, and Grant Deed.  RJN Exs. B-E.  Certified copies of recorded 
documents are self-authenticating.  Evid. Code §§ 1530, 1600; see also Fontenot v. Wells Fargo 
Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65, disapproved on another point by Yvanova v. 
New Century Mortgage Corp. (2016) 62 Cal.4th 919.  Breckenridge has demonstrated that it 
purchased the Property at a foreclosure sale and thereafter “duly perfected” its title. 

Plaintiff argues that “Plaintiff can allege that Breckenridge is not a bona fide purchaser” and 
“respectfully requests the court to allow leave to amend to insert facts that were mistakenly left 
out.”  Opp. at ¶ 5:19-21.  However, Plaintiff gives no detail regarding what alleged facts were 
“mistakenly left out.”  Furthermore, Plaintiff’s Complaint is bereft of any allegations of prejudicial 
procedural irregularity.  

Additionally, Plaintiff has not sufficiently alleged tender or that she is exempt from the tender 
requirement.  “A tender is an offer of performance made with the intent to extinguish the 
obligation.  A tender must be one of full performance and must be unconditional to be valid. The 
giving of a note by a debtor for the amount of the debt does not constitute payment unless the 
parties agree.”  Arnolds Management Corp. v. Eischen (1984) 158 Cal.App.3d 575, 580 (internal 
citations omitted).  Plaintiff’s allegation that she “was willing and able to tender funds to satisfy 
the alleged deficiency, and was prepared to make that tender if necessary to stop the sale” is 
insufficient.  Complaint at ¶ 107.  Plaintiff has not alleged facts indicating that she had actually 
tendered the amounts due or was able to perform.  

There are four exceptions to the tender requirement in the nonjudicial foreclosure context:  First, 
if the borrower’s action attacks the validity of the underlying debt, a tender is not required 
because it would constitute an affirmation of the debt.  Second, a tender will not be required 
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when the person who seeks to set aside the trustee’s sale has a counterclaim or set-off against 
the beneficiary.  Third, a tender may not be required where it would be inequitable to impose 
such a condition on the party challenging the sale.  Fourth, no tender will be required when the 
trustor is not required to rely on equity to attack the deed because the trustee’s deed is void on 
its face.  See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13. There are no 
allegations in the Complaint that would support any of these exceptions.  

Plaintiff has failed to allege facts to state a claim to set aside trustee’s sale.  The Demurrer is 
sustained. 

Sixth Cause of Action, Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].”  South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741.  A complaint for quiet title must be 
verified. Code of Civil Procedure § 761.020.  Although the caption of the complaint reads 
“Verified,” it is executed by counsel and there is no verification by Plaintiff. 

Moreover, plaintiff could not succeed in quieting title without setting aside the trustee’s sale.  As 
the preceding discussion states, plaintiff has alleged no actionable claim for doing so. 

The Demurrer is sustained. 

Breckenridge requests that no leave to amend be granted.  This is an initial pleading, however.  
Although plaintiff has not sufficiently identified any way in which she can amend to cure these 
problems, she asserts that she can and asks leave to try.  She will be accorded one more 
opportunity to state viable causes of action. 

In this connection, however, the Court notes that effective January 1, 2018 Civil Code § 2923.6 

no longer contains a prohibition on dual tracking.  The prior dual-tracking provision was in 

former section 2923.6, which was repealed on January 1, 2018.  Plaintiff asserts no HBOR 

claims against Breckenridge, but her claims for the illegality of the trustee’s sale all rely on her 

dual-tracking allegations against other defendants.  Because the parties did not raise this point, 

the Court does not consider it at this time.  However, Plaintiff may wish to consider whether to 

try to amend in light of prevailing authority which holds that “[w]hen a pending action seeks 

recovery based on a statutorily based obligation, and that statutory provision is repealed by 

legislation not containing an express saving clause, the California courts have consistently 

concluded the pending actions should be abated.” Rankin v. Longs Drug Stores California, Inc. 

(2009) 169 Cal.App.4th 1246, 1256. 
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14.  TIME:  9:00   CASE#: MSL15-02522 
CASE NAME: CC SAN PABLO VS. LOZANO 
HEARING ON MOTION TO VACATE & SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY NORMAN LOZANO, YASMIN LOZANO 
* TENTATIVE RULING: * 
 
The motion of Yasmin Lozano for relief from default and default judgment is granted in part 
and denied in part, without prejudice to seeking other forms of relief if available. 
 
Ms. Lozano points out that although this case is a limited-jurisdiction case, by some unclear 
means the plaintiff obtained a judgment in an amount some three times the jurisdictional 
maximum for limited cases.  Although the motion is not so styled, the Court treats this as (in 
part) a motion for relief from a judgment that was beyond the jurisdiction of the court.  So 
considered, the motion is granted, and the judgment entered on July 6, 2017 is vacated.  
Because the problem is a jurisdictional one, the vacatur applies to both defendants. 
 
Relief from the judgment, however, is not relief from the underlying default.  The present motion 
is untimely in seeking that relief.  Code of Civil Procedure § 473(b) states that a motion to set 
aside a default “shall be made within a reasonable time, in no case exceeding six months, after 
the judgment, dismissal, order, or proceeding was taken.”  The six month period to set aside a 
default provided for in Code of Civil Procedure § 473(b) starts to run on the date of the default 
and not the judgment taken thereafter.  Rutan v. Summit Sports, Inc. (1985) 173 Cal.App.3d 
965, 970; Weiss v. Blumencranc (1976) 61 Cal.App.3d 536, 541.  Here, although this motion is 
filed within six months of the judgment, it is more than two years after the entry of default.  It is 
therefore untimely. 

The Court notes that the motion says that Ms. Lozano was never actually served.  If that is true, 
she may be able to file another motion directly on that ground.  However, her present 
declaration states only that she told her attorney she had not been served – which is not the 
same thing as declaring that she in fact was not served.  The state of the record, thus, is that 
there is a declaration of a process server stating that Ms. Lozano was personally served at the 
same time as Mr. Lozano, in 2015. 

Moreover, the motion is not accompanied by a proposed answer as required by Code of Civil 
Procedure § 473(b); nor is there an indication that Ms. Lozano has a meritorious defense to this 
action.  She states that her estranged husband was responsible for all business matters, 
presumably including the business for which this guarantee was created.  That may give rise to 
a claim against the husband or the business, in the divorce action or otherwise, but on its face it 
does not defeat the right of the lender to look to Ms. Lozano based on the guarantee she 
signed. 
 
The state of play after ruling on this motion, therefore, is that there is no judgment in effect 
against Ms. Lozano, but she remains in default (and hence vulnerable to a judgment meeting 
the jurisdictional maximum). 
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15.  TIME:  9:00   CASE#: MSL17-02238 
CASE NAME: WHITE VS. ECKER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JERRY ECKER 
* TENTATIVE RULING: * 
 
Defendant Ecker demurs to the First Amended Complaint (FAC).  The demurrer is sustained 
without leave to amend. 
 
Plaintiff’s originally filed Complaint contained literally no factual allegations at all.  The Court 
accordingly sustained Ecker’s demurrer, granting leave to amend. 
 
The FAC contains a good deal of “constitutionalist” legal rhetoric, but nearly no factual 
allegations.  The closest it comes to alleging any facts is that Ecker “made [unspecified] false 
statements against of the plaintiff Anas Ali [which plaintiff identifies as his true name], 
referenced by citation number 34-269551”, and that Ecker “failed to provide prima facie 
evidence supporting his false documents that plaintiff was/is ‘BLACK’ and ‘DRIVING’ referenced 
on citation number 34-269551.”  The FAC does not provide a copy of the citation at issue, but a 
purported copy is attached to plaintiff’s opposition brief.  It appears to be a run-of-the-mill traffic 
ticket for driving without a license, expired registration, and nonworking license-plate lights. 
 
Although plaintiff never spells this out, it appears that the gravamen of the FAC is an attempted 
collateral attack on his traffic infraction citation, whether on the basis that plaintiff was factually 
innocent (e.g., the driver was someone else) or based simply on constitutionalist arguments 
(e.g., he is not bound by the laws of California, or only commercial drivers are required to have 
licenses and registrations).  In either case, however, the way to contest a traffic ticket (on these 
or any other bases) is to plead not guilty and defend oneself at the infraction trial – and then, if 
convicted, to file an appeal from the conviction.  A civil action such as this will not lie to attack a 
traffic conviction. 
 
The Court adds that even if “the merits” (such as they are) of plaintiff’s FAC were before it 
(which they aren’t), he neither alleges any supporting facts nor articulates any comprehensible 
legal theory why his traffic citation is supposed to be invalid.  His constitutionalist rhetoric can be 
described, uncharitably but accurately, as crackpot – and even based on his own premises, he 
traces no line of logic leading to his conclusions. 
 
Leave to amend is denied because there is no reason to believe that any of this could be fixed 
by amendment. 
 
This finally disposes of plaintiff’s claim against Ecker.  The FAC also purports to name the City 
of Richmond and the state as defendants, which prevents outright dismissal of the case at this 
time.  There is no indication in the file, however, that either of them has been served, let alone 
that there has been any compliance with the statutory requirements for suing public entities. 
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16.  TIME:  9:00   CASE#: MSN17-2262 
CASE NAME: MATTER OF GRACE CEPHAS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 

  

17.  TIME: 10:00   CASE#: MSC16-01302 
CASE NAME: DENOVA HOMES INC.  VS.  QUALITY INTERIORS INC. 
SPECIAL SET HEARING ON: CASE MANAGEMENT CONFERENCE 
SET BY ORDER FILED 12-27-17 
* TENTATIVE RULING: * 
 
Attorneys to appear for CMC.  (CourtCall acceptable) 

  

18.  TIME: 10:00   CASE#: MSC16-01349 
CASE NAME: BARRY ROGERS VS. KANG WANG 
JURY TRIAL - LONG CAUSE / 10 DAY(S) 
* TENTATIVE RULING: * 
 
This case was continued to July 13. 

 

19.  TIME:  9:01   CASE#: MSC17-00862 
CASE NAME:  KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY WINDELER DEVELOPMENT GROUP, INC., ROBERT FITZSTEPHENS 
* TENTATIVE RULING: * 
 
The Court rules as follows on the demurrer to the First Amended Complaint (“FAC”), brought by 
defendants Windeler Development Group, Inc. and Robert Fitzstephens.  The demurrer is 
sustained without leave to amend as to the First, Second, Fourth, Sixth, and Eighth Causes 
of Action, and is overruled as to the Third Cause of Action.  The Windeler defendants are not 
named in the Fifth and Seventh Causes of Action.   
 
In the ruling on the companion demurrer by defendant Littman Trust, the Court has granted 
plaintiffs leave to file an amended complaint adding a single cause of action for declaratory 
relief, as against the Littman Trust and Windeler Development Group.  The Windeler defendants 
shall file an answer that is timely with reference to service of the amended complaint.  If for any 
reason plaintiffs choose not to amend, the parties shall meet and confer as to the due date for 
defendants’ answer.  Plaintiffs shall not take the defendants’ default, without leave of court after 
a noticed motion seeking leave to do so. 
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Both Defendants.  The Windeler defendants demur jointly, and do not address whether both 
defendants are properly named as defendants in the surviving Third Cause of Action.  
Accordingly, the Court reserves that issue for future decision. 
 
Entire FAC.  The Windeler defendants demur to the entire FAC on the ground that “no broker 
was involved in the transaction for compensation.”  (Opening Memorandum 6:19-21.)  This 
argument lacks merit.  While there are several conceptual problems with this argument, the 
most basic problem is that defendants’ request for judicial notice does not conclusively establish 
the lack of broker involvement: such a fact is not one “capable of immediate and accurate 
determination by resort to sources of reasonably indisputable accuracy.”  (Evid. Code, § 452(h).)  
The hearing on a demurrer may not be turned into a contested evidentiary hearing through the 
guise of a request for judicial notice.  (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 
Cal.App.3d 593, 605.) 
 
1st and 2nd C/As (Fraud and Negligent Misrepresentation).  The Windeler defendants 
demur to the First and Second Causes of Action on the ground that plaintiffs have failed to plead 
fraud with particularity.  This argument lacks merit: the FAC is detailed to a fault.  However, 
these two causes of action are defective for the other reasons stated in the companion 
demurrers by defendants Michael Littman and the Littman Trust – reasons that apply with equal 
force to the Windeler defendants. 
 
3rd C/A (Professional Negligence).  The Windeler defendants demur to the Third Cause of 
Action on the ground that plaintiffs have not alleged “professional” negligence, i.e., negligence in 
matters that require a real estate license.  This argument lacks merit for two reasons.  First, the 
California Supreme Court has rejected the application of “a perceived conceptual distinction 
between ‘ordinary’ and ‘professional’ negligence” when evaluating the viability of a cause of 
action.  (Flowers v. Torrance Memorial Hospital Medical Center (1994) 8 Cal.4th 992, 996-97.)  
Second, the Court disagrees with plaintiffs’ characterization of the FAC: plaintiffs adequately 
allege that defendant Fitzstephens was a licensed real estate professional, and was acting 
as such. 
 
Plaintiffs have further adequately alleged that defendant Fitzstephens undertook to aid plaintiffs 
in attempting to secure conventional refinancing, and that Fitzstephens performed the work 
negligently, resulting in foreclosure and bankruptcy.  This legal theory does not depend on the 
$31,800 penalty claimed by the Littman Trust, and does not suffer from the fatal defects of the 
FAC’s other legal theories. 
 
4th C/A (Intentional Interference).  The Windeler defendants present a conclusory and largely 
rhetorical argument concerning the Fourth Cause of Action.  This argument was not helpful to 
the Court.  However, the Fourth Cause of Action is defective for the reasons stated more 
cogently in the companion demurrers by defendants Michael Littman and the Littman Trust – 
reasons that apply with equal force to the Windeler defendants. 
 
6th C/A (Implied Covenant).  Plaintiffs allege two breaches of the implied covenant of good 
faith and fair dealing, as found in the Windeler note and junior deed of trust.  Neither breach 
supports a cause of action.  First, plaintiffs cite no legal authority suggesting that the implied 
covenant in a junior deed of trust requires subordination when a senior deed of trust is 
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refinanced.  (See generally, Thrifty Payless, Inc. v. Mariners Mile Gateway, LLC (2010) 185 
Cal.App.4th 1050, 1061-62; Racine & Laramie, Ltd. v. Department of Parks & Recreation 
(1992) 11 Cal.App.4th 1026, 1031-32.)  Second, whatever defendant Fitzstephens may have 
said with regard to the $31,800 penalty that the Littman Trust claims under the Littman Trust 
note, that penalty has no relationship to implied contractual obligations under the Windeler 
loan documents. 
 
8th C/A (UCL).  The Eighth Cause of Action is for violation of the Unfair Competition Law.  
(See, Bus. & Prof. Code, § 17200 et seq.)  The Windeler defendants’ invocation of the litigation 
privilege and bankruptcy jurisdiction as a defense to some alleged UCL violations does not 
support defendants’ demurrer, because the Court cannot sustain a demurrer to only part of a 
cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.)  However, 
plaintiffs have failed to allege their right to a remedy authorized by the UCL.  (See Bus. & Prof. 
Code, §§ 17203, 17204; Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 
1150 [damages not recoverable].)  Plaintiffs cite no legal authority supporting the proposition 
that the Court has power under the UCL to order the rescission of a contract, or “to remove or 
reduce the judicial liens encumbering the [sale] proceeds.”  (FAC, ¶ 269 and ¶ 270.) 
 
Exhibits.  The Windeler defendants are admonished to tab their exhibits in all future filings.  
(Cal. Rules of Court, rule 3.1110(f).)  The exhibits to defendants’ request for judicial notice were 
not tabbed. 

  

20.  TIME: 9:01   CASE#: MSC17-0862 
CASE NAME:  KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY MICHAEL LITTMAN  (Individually) 
* TENTATIVE RULING: * 
 
The Court rules as follows on the demurrer to the First Amended Complaint (“FAC”), brought by 
defendant Michael Littman in his individual capacity.  The demurrer is sustained without leave 
to amend as to all four causes of action stated against defendant: the First, Second, Third, and 
Seventh Causes of Action.  Defendant shall prepare a proposed judgment of dismissal, 
separate from any formal order on this demurrer, and shall submit that proposed judgment to 
plaintiffs’ counsel for approval as to form. 
 
Entire FAC.  All claims against defendant Michael Littman in his individual capacity are barred 
by res judicata.  The operative pleading in the federal District Court action was the First 
Amended Complaint, dated March 12, 2017.  (Defendant’s RJN, Exh. C.)  The federal complaint 
sought damages of not less than one million dollars from defendant, in his individual capacity, 
for intentional interference with prospective economic advantage.  (Id., p. 45, lines 14-15.) 
 
In a ruling dated May 8, 2017, the federal judge dismissed all claims against defendant Michael 
Littman in his individual capacity, with prejudice, on the ground that defendant “did not act as an 
individual in the relevant transactions.”  The judge further found that Michael Littman’s “only role 
throughout was as trustee.”  (RJN, Exh. A, p. 10, lines 10-14.)  A judgment was entered 
dismissing “all claims against Michael Littman individually with prejudice.”  (RJN, Exh. “B”.) 
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Plaintiffs appear to argue that additional theories against defendant Michael Littman in his 
individual capacity were not set out in plaintiffs’ federal complaint, and that those previously 
unpleaded theories are not barred by res judicata.  This argument lacks merit, because “[r]es 
judicata bars the relitigation not only of claims that were conclusively determined in the first 
action, but also matter that was within the scope of the action, related to the subject matter, and 
relevant to the issues so that it could have been raised.”  (Burdette v. Carrier Corp. (2008) 158 
Cal.App.4th 1668, 1674-75 [state law claims barred by dismissal of federal action].  See more 
generally, Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 797-804 [discussing the 
“primary right” theory of claim preclusion].) 
 
Individual C/As.  The First, Second, and Seventh Causes of Action stated against defendant 
also lack merit for the reasons stated in the companion demurrer by the Littman Trust. 
 
With regard to the Third Cause of Action for professional negligence, plaintiffs fail to intelligibly 
allege negligence, professional or otherwise, on this defendant’s part.  The key negligence 
allegations concerning the attempted refinancing of plaintiffs’ debt in 2015 are directed against 
defendant Fitzstephens, and not against Michael Littman in his individual capacity.  (FAC, ¶¶ 84-
123.)  These allegations concern allegedly negligent conduct occurring after Michael Littman 
began serving a prison sentence.  (FAC, ¶ 83.)  Plaintiffs offer no legal support for their 
perfunctory opposition argument that a defendant can be held liable for a “conspiracy” to commit 
professional negligence. 

  

21.  TIME: 9:01   CASE#: MSC17-0862 
CASE NAME:  KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY THE LITTMAN TRUST  (through Michael Littman as Trustee) 
* TENTATIVE RULING: * 
 
The Court rules as follows on the demurrer to the First Amended Complaint (“FAC”) brought by 
defendant Michael Littman in his capacity as the co-trustee of the Littman Trust.  The Court has 
issued a separate ruling on the demurrer brought by defendant Michael Littman in his individual 
capacity.  For ease of reference, the Court will refer to the Littman Trust as if it were a separate 
legal entity.  (Cf., Galdjie v. Darwish (2003) 113 Cal.App.4th 1331, 1343 [“[u]nlike a corporation, 
a trust is not a legal entity”].) 
 
The Littman Trust is named in all causes of action except the Sixth Cause of Action for breach 
of the implied covenant of good faith and fair dealing, which is stated only against defendants 
Windeler and Fitzstephens.  The Littman Trust’s demurrer to the seven causes of action stated 
against it is sustained without leave to amend, except as follows. 
 
Plaintiffs may amend the First Amended Complaint so as to add a single cause of action for 
declaratory relief against the Littman Trust and against defendant Windeler Development Group.  
This declaratory relief action shall be limited to the following two issues: (1) the enforceability of 
the disputed $ 31,800 late penalty, and; (2) in light of the Court’s ruling on the first issue, the 
dollar amounts that should be disbursed to the three interested parties from the sale proceeds 
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currently held by the Bankruptcy Court.  All parties agree that the Bankruptcy Court has 
delegated such a ruling to an appropriate state court of competent jurisdiction. 
 
If plaintiffs choose to so amend, plaintiffs shall file and serve any further amended complaint on 
or before February 28, 2018.  Plaintiffs shall eliminate all claims and parties that have been 
found invalid in the Court’s rulings on the four demurrers and the two motions to strike now 
decided by the Court. 
 
The Littman Trust shall file an answer that is timely with reference to service of the amended 
complaint.  If for any reason plaintiffs choose not to amend, the Littman Trust shall prepare a 
proposed judgment of dismissal, separate from any formal order on this demurrer, and shall 
submit that proposed judgment to plaintiffs for approval as to form. 
 
1st and 2nd C/As (Fraud and Negligent Misrepresentation). 
 
 A.  Representation of Fact. 
 
Defendant Littman Trust correctly observes that representations of opinion “are ordinarily not 
actionable” as fraud.  (Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 606.)  
However, plaintiffs’ fraud theories suffer from an even more fundamental defect: plaintiffs fail to 
allege that any defendant ever offered plaintiffs an affirmative expert or legal opinion concerning 
the enforceability of the $ 31,800 penalty.  Rather, plaintiffs make allegations such as the 
following: “Michael Littman intended that Burgoyne and Terry Littman publish and disseminate 
the Misrepresentations in the form of payoff statements generated by Evergreen Loan Servicing 
transaction wide [sic], including title companies and Plaintiffs’ prospective lenders.”  (FAC, ¶ 80.) 
 
Sending out payoff statements, or sending emails warning that a penalty will be imposed, is 
simply not equivalent to preparing and offering an expert or legal opinion in a fiduciary capacity.  
Plaintiffs cite no legal authority supporting the proposition that the alleged misrepresentation, 
which concerns arcane legal issues associated with a balloon payment penalty provision, can 
fairly be implied and can reasonably be relied on when that misrepresentation is embodied only 
in a payoff statement or an email warning.  This is simply not the kind of clear, affirmative 
representation of fact needed to support a fraud cause of action. 
 
 B.  Causation. 
 
The Court also concurs with defendant’s argument that the alleged chain of causation is too 
speculative to support a fraud cause of action.  (See Williams v. Wraxall (1995) 33 Cal.App.4th 
120, 132 [“[a] ‘complete causal relationship’ between the fraud or deceit and the plaintiff's 
damages is required”].)  The Infiniti refinancing would have required an appraisal of $1,635,000, 
and plaintiffs do not allege facts indicating that they ever received an appraisal anywhere near 
that figure.  (FAC, ¶ 100.)  The only substantive allegations concerning the fair market value of 
the subject residence is that plaintiffs listed it for $ 1,250,000 in June 2016, and sold it for 
approximately $ 1,000,000 in January 2017.  (FAC, ¶ 135 and ¶ 138.)  Further, the Infiniti 
refinancing was conditioned on defendant Robert Fitzstephens agreeing to subordinate the 
Windeler junior deed of trust, and plaintiffs fail to allege any binding agreement on the part of 
Fitzstephens to subordinate.  To the contrary: plaintiffs affirmatively allege that Fitzstephens 
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only “dangled the subordination agreement to cause delay.”  (FAC, ¶ 106.)  There are 
equivalent causation problems with the proposed FHA refinancing arrangement. 
 
3rd C/A (Professional Negligence).  It would appear that plaintiffs named defendant Littman 
Trust in the Third Cause of Action mistakenly.  Plaintiffs do not allege a legal basis for imposing 
professional negligence liability on the Littman Trust. 
 
4th C/A (Intentional Interference).  The Court’s discussion of causation in the ruling on the 
fraud causes of action applies with equal force to the first element of a cause of action for 
intentional interference with prospective economic advantage: the existence of an economic 
relationship that is reasonably certain to occur.  (See Westside Center Associates v. Safeway 
Stores 23, Inc. (1996) 42 Cal.App.4th 507, 520-28.)  Further, plaintiffs’ own allegations state that 
plaintiffs could have paid the late fee, so plaintiffs fail to satisfy the additional element that the 
Littman Trust knew its claim to the late penalty would interfere with refinancing.  (Complaint, 
¶¶ 107-108, 182-183.) 
 
5th C/A (Breach of Contract).  The Fifth Cause of Action for breach of contract is problematic 
in two respects. 
 
First, conceptually, the Court does not see how the Littman Trust’s invocation of an express 
contract term (the late penalty) constitutes “a clear and absolute repudiation of the contract.”  
(FAC, ¶ 206.)  The Littman Trust was not repudiating the contract, but rather was affirming an 
arguably valid interpretation of the contract.  Plaintiffs appear to be confusing a contract defense 
(the alleged invalidity of the late payment clause) with a breach of contract.  Plaintiffs could have 
sought declaratory relief concerning the disputed claim to a late penalty that to this date has not 
been collected, but for whatever reason plaintiffs have chosen not to. 
 
Second, the Court’s discussion of causation in the ruling on the fraud causes of action applies 
with equal force to the causation element of a breach of contract cause of action. 
 
7th C/A (Rosenthal Act).  In support of their cause of action for violation of the California 
Rosenthal Fair Debt Collection Practices Act, plaintiffs have failed to allege any activity on 
defendants’ part that is independent of a nonjudicial foreclosure.  Simply warning plaintiffs that 
they were in default under a loan secured by a deed of trust, or that they would be in default if 
they failed to make timely payments, can only be regarded as activity taken in anticipation of 
invoking the right to initiate nonjudicial foreclosure.  Accordingly, plaintiffs have failed to state a 
viable Rosenthal Act cause of action.  (Cf. Fonteno v. Wells Fargo Bank, N.A. (2014) 228 
Cal.App.4th 1358, 1375 [“a person engaging only in activities leading towards a foreclosure sale 
as required by California law is not a ‘debt collector’ under the FDCPA”].  See also Hamilton v. 
Bank of Blue Valley (E.D. Cal. 2010) 746 F.Supp.2d 1160, 1176-77 [nonjudicial foreclosure is 
not debt collection for purposes of the Rosenthal Act]; Jensen v. Quality Loan Serv. Corp. (E.D. 
Cal. 2010) 702 F.Supp.2d 1183, 1200; Sipe v. Countrywide Bank (E.D. Cal. 2010) 690 
F.Supp.2d 1141, 1151-52.) 
 
In light of this ruling, the Court need not reach the more complicated question of whether the 
Rosenthal Act cause of action is barred by the applicable one-year statute of limitations. 
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8th C/A (UCL).  The Eighth Cause of Action is for violation of the Unfair Competition Law.  (See, 
Bus. & Prof. Code, §§ 17200 et seq.)  However, plaintiffs have failed to allege their right to a 
remedy authorized by the UCL.  (See, Bus. & Prof. Code, §§ 17203, 17204; Korea Supply Co. v. 
Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150 [damages not recoverable].)  Plaintiffs cite 
no legal authority supporting the proposition that the Court has power under the UCL to order 
the rescission of a contract, or “to remove or reduce the judicial liens encumbering the [sale] 
proceeds.”  (FAC, ¶ 269 and ¶ 270.) 
 
As a second, independent ground for the Court’s ruling, the Court finds that the Eighth Cause of 
Action is egregiously “uncertain.”  (Code Civ. Proc., § 430.10(f).)  Defendant Littman Trust 
should not be required to defend a scattershot, 270-paragraph cause of action with no clear 
focus other than a contractual dispute concerning a late penalty. 

 

22.  TIME:  9:01   CASE#: MSC17-0862 
CASE NAME:  KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY TERRY LUKAS LITTMAN, WILLIAM JOSEPH BURGOYNE 
* TENTATIVE RULING: * 
 
The Court rules as follows on the demurrer to the First Amended Complaint (“FAC”), brought by 
defendants Terry Littman and William Burgoyne.  The demurrer is sustained without leave to 
amend as to all five causes of action stated against these two defendants: the First, Second, 
Third, Fourth, and Seventh Causes of Action.  Defendants shall prepare a proposed judgment of 
dismissal, separate from any formal order on this demurrer, and shall submit that proposed 
judgment to plaintiffs’ counsel for approval as to form. 
 
The First, Second, Fourth, and Seventh Causes of Action stated against these two defendants 
lack merit for the reasons stated in the companion demurrer by the Littman Trust. 
 
With regard to the Third Cause of Action, plaintiffs fail to intelligibly allege negligence, 
professional or otherwise, on the part of these two defendants.  In particular, plaintiffs fail to 
allege facts showing that plaintiffs formed any kind of relationship with defendants in which 
defendants undertook to perform services for plaintiffs – thereby assuming a duty of care 
towards plaintiffs.  The only substantial allegations identifying defendants’ role in this dispute are 
those asserting that defendants acted as debt collectors of plaintiffs’ obligations to the Littman 
Trust, “including the $ 31,800 penalty.”  (FAC, ¶¶ 77-78; ¶¶ 82-83.)  Plaintiffs offer no legal 
support for their perfunctory opposition argument that a defendant can be held liable for a 
“conspiracy” to commit professional negligence. 
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23.  TIME: 9:01   CASE#: MSC17-00862 
CASE NAME:  KOSI VS. LITTMAN 
HEARING ON MOTION TO STRIKE 
FILED BY WINDELER DEVELOPMENT GROUP, INC., ROBERT FITZSTEPHENS 
* TENTATIVE RULING: * 
 
The Windeler defendants’ motion to strike is granted without leave to amend.  The allegations 
of alleged wrongful acts (e.g., stalking) that are not related to plaintiffs’ claims are “improper” 
matter that is not necessary to support any cause of action.  (Code Civ. Proc., § 436.)  The 
Windeler defendants have standing to challenge the allegations of unrelated misconduct 
allegedly committed by defendant Michael Littman, due to the allegations of a close relationship 
between defendants Fitzstephens and Michael Littman; plaintiffs are clearly intending to impugn 
the reputations of each of these two defendants with the allegedly unsavory conduct of the 
other. 
 
This ruling shall not prejudice plaintiffs’ right to offer evidence of the misconduct described in the 
stricken allegations, at an evidentiary hearing or at trial.  The Court is highly skeptical that any 
such evidence would be admissible to show “habit,” as plaintiffs argue in their opposition, but 
the Court will determine all such evidentiary issues at the appropriate time. 

 

  

24. TIME: 9:01   CASE#: MSC17-00862 
CASE NAME:  KOSI VS. LITTMAN 
HEARING ON MOTION TO STRIKE 
FILED BY MICHAEL LITTMAN (individually) and MICHAEL LITTMAN (as Trustee) 
* TENTATIVE RULING: * 
 
The motion to strike brought by defendants Michael Littman and the Littman trust is granted 
without leave to amend.  Plaintiffs have failed to adequately allege “despicable” conduct that 
would support a claim for punitive damages.  (See, Civ. Code, § 3294(c)(1),(c)(2).)  And for the 
reasons stated in the companion demurrers, plaintiffs have failed to adequately allege 
intentional fraud.  (Civ. Code, § 3294(c)(3).) 
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25.  TIME: 9:02  CASE#: MSC16-00702 
CASE NAME:  BURCHILL VS. MORAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ATTARHA INVESTMENT CORPORATION, ROBERT JONES 
* TENTATIVE RULING: * 
 

Defendants Attarha Investment Corporation and Robert Jones’ motion for summary 

judgment is denied. The motion for summary adjudication is granted as to cause of action 

one and otherwise it is denied.  

Most of the motion dies aborning, for structural reasons.  Besides seeking summary 

adjudication of three causes of action (as permitted), defendants also purport to seek summary 

adjudication of numerous sub-issues contained within those causes of action, such as specific 

paragraphs of the SAC requesting particular items of damages, or “all claims and/or damages” 

arising from particular alleged defects.  None of that is procedurally permissible as a subject for 

summary adjudication.  As Plaintiff points out, items (d)-(aa) do not dispose of an entire claim or 

issue of duty as required by Code of Civil Procedure § 437c(f)(1).  (See, e.g. DeCastro W. 

Chodorow & Burns v. Superior Court (1996) 47 Cal.App.4th 410, 422 [section 437c(f)(1) “does 

not permit summary adjudication of a single item of compensatory damage which does not 

dispose of an entire cause of action.”]; see also, Catalano v. Superior Court (2000) 82 

Cal.App.4th 91, 97 [“The purpose of the enactment of Code of Civil Procedure section 437c, 

subdivision (f) was to stop the practice of piecemeal adjudication of facts that did not completely 

dispose of a substantive area.”].) In addition, items (d)-(aa) are not properly included in the 

separate statement as required by California Rules of Court, rule 3.1350(b), (d).)  Therefore, 

Defendants’ requests for summary adjudication as to items (d)-(aa) in their notice of motion are 

denied. 

In addition, Defendants apparently want summary adjudication of punitive damages. This 

items was not included in the notice of motion, in violation of California Rules of Court, rule 

3.1110(a). Nor was it included in the separate statement in violation of California Rules of Court, 

rule 3.1350(b), (d). In addition, Defendants did not cite to any evidence that supports their 

argument as to punitive damages. Defendants’ request for summary adjudication of punitive 

damages is improper and is therefore denied. 

Breach of Fiduciary Duty (c/a 5) and Negligence (c/a 6) 

Defendants seek summary adjudication of Plaintiff’s claims for breach of fiduciary duty 

and negligence. Defendants’ argument as to these two causes of action are based on the same 

facts and are nearly identical.  

“The elements of a cause of action for breach of fiduciary duty are: (1) the existence of a 

fiduciary duty; (2) a breach of the fiduciary duty; and (3) resulting damage. [Citation.]”  (Pellegrini 

v. Weiss (2008) 165 Cal.App.4th 515, 524.) 
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The elements for negligence are: “(1) a legal duty of care toward the plaintiff; (2) a 

breach of that duty; (3) legal causation; and (4) damages. [Citation.]”  (Century Surety Co. v. 

Crosby Insurance (2004) 124 Cal.App.4th 116, 127.) 

There are three main areas problems with the house that Plaintiff claims Defendants 

should have provided Plaintiff with more information or at least altered him to the need for 

additional information or expert reports: (1) improvements made to the house by the sellers 

without permits; (2) the true nature of the planned EBMUD pumping station; and (3) the nature 

and extent of landslides at the property.  

Defendants argue that Jones did not breach the duty he owed to Plaintiff and therefore 

both the breach of fiduciary and negligence claims fails. “Under the common law… a 

broker's fiduciary duty to his client requires the highest good faith and undivided service and 

loyalty. [Citation.] ‘The broker as a fiduciary has a duty to learn the material facts that may affect 

the principal's decision. He is hired for his professional knowledge and skill; he is expected to 

perform the necessary research and investigation in order to know those important matters that 

will affect the principal's decision, and he has a duty to counsel and advise the principal 

regarding the propriety and ramifications of the decision. The agent's duty to disclose material 

information to the principal includes the duty to disclose reasonably obtainable material 

information. [P] . . . [P] The facts that a broker must learn, and the advice and counsel required 

of the broker, depend on the facts of each transaction, the knowledge and the experience of the 

principal, the questions asked by the principal, and the nature of the property and the terms of 

sale. The broker must place himself in the position of the principal and ask himself the type of 

information required for the principal to make a well-informed decision. This obligation requires 

investigation of facts not known to the agent and disclosure of all material facts that might 

reasonably be  discovered.’  (2 Miller & Starr, Cal. Real Estate 2d (1989) Agency, § 3.17, pp. 94, 

96-97, 99, fn. omitted.)” (Field v. Century 21 Klowden-Forness Realty (1998) 63 Cal.App.4th 18, 

25-26; see also, William L. Lyon & Associates, Inc. v. Superior Court (2012) 204 Cal.App.4th 

1294, 1295-1296.)  

Both parties consider the duty and breach issues for the two causes of action to require 

the same analysis. Here, Defendants argue that Jones provided Plaintiff with all the required 

documents and otherwise fulfilled his duty as Plaintiff’s broker and thus, Jones did not breach 

any duty he had to Plaintiff. Assuming that Defendants have shifted the burden on this issue, 

there are triable issues of material fact as to whether Jones breached his duty to Plaintiff.  

Plaintiff was provided the seller’s disclosures (including the Transfer Disclosure 

Statement and Sellers Property Questionnaire) on July 13, 2014.  (Burchill Depo. 95:3-99:23; 

Ex. 91 (pages 2767-74); Burchill Decl. ¶9.)  Plaintiff decided to buy the property and escrow was 

set to close on August 6. (Burchill Decl. ¶11.)  On July 29, new disclosures were provided to 

Jones. (Jones Depo 156:6-157:1.)  Jones provided these new disclosures to Plaintiff on August 

5, but Jones did not review these new disclosures with Plaintiff. (Burchill Depo 241:13-242:13; 

Jones Depo. 147:9-154:25; 14; Burchill Decl. ¶¶26-27.)  These new disclosures had information 

that was not included in the initial disclosures, including that repairs were made to the house 
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without permits.  (Exs. 142 and 143; Jones Depo. 147:9-154:25; Naidorf Decl. ¶22.) Plaintiff’s 

expert opines that Jones breached his fiduciary duty by failing to properly review the Transfer 

Disclosure Statement and Sellers Property Questionnaire and failing to discuss the versions 

given to Plaintiff on August 5 with Plaintiff or at least advise Plaintiff to review those forms.  

(Naidford Decl. ¶¶23-24.)  

In addition, Jones did not inform Plaintiff that Civil Code §1102.3 gives buyers the right to 

terminate a purchase agreement if any disclosures of material amendments of any disclosures 

are made after the execution of the offer to purchase. (Jones Depo. 125:13-19; Naidorf Decl. 

¶23; Burchill Decl. ¶25.)  

To rule on the present motion, the Court need not decide whether there is a triable case 

as to each detail of plaintiff’s case – for example, whether he has shown a prima facie case as 

to each asserted defect.  If any part of his case survives summary adjudication, then the motion 

must be denied as to these causes of action in their entirety. 

Here, at a minimum, plaintiff has established a triable case based on the tardy 

disclosures concerning possible lack of permits for prior repairs and alterations.  The evidence 

would allow a jury to find as follows:  There was an early, cursory disclosure that work on the 

kitchen had been done without permits.  But not until the July 29 disclosure was it disclosed that 

there might have been substantial other work done on the house without permits, such as the 

conversion of the screen porch to a family room.  Jones, moreover, held onto those July 29 

reports until August 5 – the day before the deadline for approving the disclosures, and a time 

when he knew plaintiff would be preoccupied with moving out of his Berkeley house.  Jones did 

not flag or discuss the new items in the disclosure.  Neither did he inform plaintiff that his 

deadline for approval was extended due to the lateness of the disclosures. 

Although not clearly stated in their moving papers, it appears that Defendants may also 

be arguing that Jones’ duty to Plaintiff was limited by the agreements signed between the two 

parties (especially the Buyer’s Inspection Advisory, Ex. 98).  For this argument, Defendants rely 

on Carleton v. Tortosa (1993) 14 Cal.App.4th 745.  Carleton held that a real estate broker did 

not have a legal duty to advise an investor regarding the tax consequences of certain types of 

property exchanges, because the broker had not undertaken to provide tax planning and 

information to the investor. (Id. at 754-756.)  The court based its decision on language in 

agreements between the buyer and his broker that stated that the broker could not provide tax 

or legal advice.  (Id. at 756.)  Perhaps Carleton can be used to show that Jones did not have a 

duty to advise Plaintiff on matters related to the landslides and soil issues, but Defendants have 

not explained how Carleton can be expanded to remove the duty that Jones had to Plaintiff as a 

real estate broker.  To the extent Defendants are making an argument as to the issue of duty, 

that argument does not completely dispose of a cause of action and therefore fails.  

Defendants also argue that Plaintiff has produced no evidence that he has been damage 

from the landslide or EBMUD project. Defendants do not cite to factually devoid discovery 
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responses or otherwise provide evidence that Plaintiff has not been damaged. Therefore, 

Defendants have not shifted the burden on the issue of damages.  

Breach of Disclosure Duties – Rescission (c/a 1) 

Defendants seek summary adjudication of this claim because it seeks rescission of the 

agreement to purchase the property and the moving defendants were not parties to the 

purchase agreement.  (Second Amended Complaint (SAC) ex. A at page 8; see also exhibit 104 

to Burchill deposition.)  

Plaintiff sued all defendants in cause of action one and sought rescission of the 

purchase of the property. (SAC ¶¶100-104.)  Plaintiff named Attarha and Jones in this claim “as 

they received commission from the purchase and sale, and such may need to be disgorged on a 

complete rescission remedy.”  (SAC ¶104.)  As this Court is aware by the recent motions related 

to good faith settlements, Plaintiff recently settled his claims against the Morans and this 

settlement did not include rescission of the purchase agreement.  Therefore, there does not 

appear to be a claim left in cause of action one and Plaintiff has not explained what cause of 

action remains.  

Summary adjudication as to cause of action one is granted. 

Objections to Evidence 

The Court notes that most of Defendants’ objections to evidence do not comply with 

California Rules of Court, Rule 3.1354(b)(3) by failing to quote the language objected to when 

the objection is to an entire paragraph. Defendants’ objections to evidence also failed to provide 

a separate documents for the objections to evidence and a proposed order. (See Rule 3.1354(b) 

& (c).) Defendants’ objections to evidence failed to number each objection consecutively, but 

rather restarted the numbering for each declaration. (See Rule 3.1354(b).) The Court notes 

these violations because compliance with Rule 3.1354 makes it easier for the Court to rule on 

the objections.  

Defendants’ objections to exhibits 81 and 82 to Jones’s deposition are sustained. These 

documents appear to be side by side comparisons of the different versions of the Transfer 

Disclosure Statement and Sellers Property Questionnaire. (See Jones Depo. 146:23-147:12.) 

The Court notes, however, that although exhibits 81 and 82 have not been properly 

authenticated, the different versions of these documents are provided in other exhibits included 

with this motion. 

Defendants objections to Bradford Burchill Declaration: 
Nos. 1 to 25 are overruled.  
 
Defendants objections to Victoria Naidorf Declaration (starts at p.21): 
Nos. 1 to 22 are overruled.  
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Defendants objections to Dan Dyckman Declaration (starts at p.38): 
No. 1 is overruled.  
 
Defendants objections to Norman Hantzsche Declaration (starts at p.39): 
No. 1 is overruled.  
 
Defendants objections to William Lemas Declaration (starts at p.40): 
No. 1 is sustained. Inadmissible expert opinion because there is insufficient information 

on how Mr. Lemas formed his opinions.  
No. 2 is sustained. Inadmissible expert opinion because there is insufficient information 

on how Mr. Lemas formed his opinions.  
 
Case Management 
 
There are at present no future court dates on calendar.  The Court sets this case for 

Case Management Conference on April 18, 2018 at 8:30 a.m. 

Although the Court has declined to rule on many of defendants’ substantive contentions 

in this motion because they are procedurally impermissible, the Court notes that there may be a 

number of specific issues – such as claims from particular defects, particular items of damages, 

or punitive damages – that may or may not be susceptible to resolution as a matter of law on the 

existing evidence.  Plaintiff, likewise, may have some such issues that he thinks he can win on 

the papers.  The Court is interested in the possibility that such issues might be presented for 

appropriate pretrial resolution if possible – both because either acceptance or rejection of such 

contentions may facilitate further settlement discussions, and in the interest of potentially 

streamlining the trial.  In ordinary course, such contentions would likely be presented as a foot-

thick stack of motions in limine, noticed for decision on the morning of the trial call – a 

procedural setting not conducive to well-considered and thorough examination.  Accordingly, the 

Court encourages the attorneys to meet and confer as to what issues each side contends may 

be resolvable on the papers, and as to a useful procedural vehicle for placing such issues 

before the Court – whether or not it be strictly conformable with § 437c.  The parties should 

come to the CMC prepared to discuss this possibility. 
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26. TIME: 9:03   CASE#: MSN16-1949 
CASE NAME:  DOE VS. SAINT MARY’S COLLEGE 
HEARING ON MOTION TO CORRECT AND AUGMENT ADMINISTRATIVE RECORD 
FILED BY JOHN DOE 
* TENTATIVE RULING: * 
 
Petitioner John Doe’s Motion for Order Correcting and Augmenting the Administrative Record 

(Code of Civil Procedure § 1094.5(e)) is granted in part and denied in part. 

Petitioner John Doe brings this administrative writ pursuant to Code of Civil Procedure § 1094.5, 

to challenge his expulsion from Saint Mary’s College and other sanctions following the school’s 

sexual assault disciplinary process and appeal.  The writ is brought on the grounds that the 

College’s administrative procedure violated California and federal law; violated fundamental 

principles of fairness by prohibiting John from using an attorney as his advisor, in violation of 

federal law; depriving him of a fair trial; depriving him of his right to confront and cross-examine 

his accuser; employing a process that was inherently biased; and failing to create a proper 

record of the disciplinary hearing, among other violations. 

“Where, as here, the issue is whether a fair administrative hearing was conducted, the 

independent judgment test does apply [citation], and the court is empowered to render its 

independent judgment on the basis of the administrative record plus such additional evidence as 

may be admitted under [Code of Civil Procedure] section 1094.5, subdivision (e).”  (Nightlife 

Partners v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 89.)  Section 1094.5(b) states that 

"[t]he inquiry in such a case shall extend to the questions whether the respondent has 

proceeded without, or in excess of jurisdiction; whether there was a fair trial; and whether there 

was any prejudicial abuse of discretion. Abuse of discretion is established if the respondent has 

not proceeded in the manner required by law, the order or decision is not supported by the 

findings, or the findings are not supported by the evidence."  (Pomona Valley Hospital Medical 

Center v. Superior Court (1997) 55 Cal.App.4th 93, 100-01.)  “While it is true that normally ‘the 

review of administrative proceedings ... is confined to the issues appearing in the record of that 

body as made out by the parties to the proceedings,’ [citation], it is also true that ‘additional 

evidence, in a proper case, may be received.’ [citation.]”  (Nightlife, 108 Cal. App. 4th at 88.) 

Pages from the College’s Website 

Doe seeks to add certain pages from the College’s website.  He contends that the College had 

two sources of written policies and procedures for allegations of sexual assault and related 

offenses – the 2015-2016 Student Handbook (used in the hearing and now in the administrative 

record), and the College’s official website.  He points out that Section 4.2.2 of the Student 

Handbook states, “Official Content.  The official Saint Mary’s web pages are official publications 

of the College.”  “Where student discipline is at issue, the university must comply with its own 

policies and procedures.”  (Doe v. University of Southern California (2016) 246 Cal.App.4th 221, 

239.)  Petitioner maintains the web pages are as much a part of the Sexual Assault Policies and 

Procedures as the Student Handbook, and the College should have included them as part of the 

administrative record. 
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The College first objects that the web pages are unauthenticated.  This is a distinctly odd 

contention for material identified as coming directly from the College’s own website, in the 

absence of any hint that the College thinks they have been forged, faked, or altered.  If this 

purported technicality were the only problem here, it would be easily fixable.  But in fact, the web 

pages are adequately authenticated by declaration.  The College gives no suggestion of how it 

thinks that to be inadequate. 

In a similar vein, the College complains conclusorily that the proffered web pages are selectively 

“curated” by Doe – which apparently means nothing more than that Doe has asked to add only 

those documents he contends to be relevant and necessary.  Again, however, there is not the 

slightest suggestion of what the College thinks is missing or omitted from these web pages, 

which on their face appear to be complete versions of lengthy documents.  If the College thinks 

something else should be included for completeness, it should have identified what and why. 

Turning to the web documents at issue, however, the Court does not agree that any of them 

qualifies for inclusion here. 

Doe was charged with three violations, each of which was formally defined in the Student 

Handbook (which is in the administrative record).  Doe first proposes to augment the record with 

two web pages which, he says, provide different and more restrictive definitions of two of the 

offenses charged (sexual assault and sexual misconduct).  The pages he cites, however, do not 

purport to be formal definitions of violations, for purposes of student discipline or otherwise.  

They are informal and informational discussions of the general topics of sexual misconduct and 

the consequences thereof.  The Student Handbook definitions, by contrast, are highly and 

obviously formal and official.  (And, as Doe acknowledges, they actually contain the same 

definition of “sexual assault”.)  This is akin to comparing the actual text of a statute with the 

sponsor’s campaign speech on the same topic.  Doe offers no convincing explanation why such 

informal discussions should supplant the formal Student Handbook definitions on which the 

hearing was actually conducted. 

Similarly, Doe contends that he was not told that he could use an attorney as his advisor for the 

hearing.  He seeks to add a web page describing the student disciplinary process, which states 

in so many words that students may not use attorney advisors.  The relevant Student Handbook 

provisions, however, say no such thing.  The College would do well to pay better attention to the 

accuracy of their web pages on topics such as this.  But as the College notes, there is no 

evidence either that the College purported to invoke the web page on the issue of attorney 

involvement, or that Doe was aware of it and thus was deterred from hiring a lawyer.  There is 

no relevance to this inaccurate but ignored web page statement. 

Materials Obtained in Discovery 

Judge Spanos, over the College’s objection, allowed Doe to take certain limited discovery, in 

order to seek evidence potentially admissible in this proceeding under § 1094.5(e).  Doe now 

seeks to admit a volume of discovery proceeds on two topics.  First, he contends he did not 

receive due process because the College officials who adjudicated this hearing had conflicts of 

interest, arising either from conflicting dual roles in the enforcement process, or from 
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hierarchical reporting relationships that could have constrained the fairness of subordinate 

participants.  Second, he offers materials used in the training of such officials, which (Doe 

argues) contained biased and inaccurate information, thus imparting a bias to those officials in 

conducting his hearing. 

“Augmentation of the administrative record is permitted only within the strict limits set forth in 

section 1094.5, subdivision (e)….”  (Pomona Valley Hospital Medical Center v. Superior Court 

(1997) 55 Cal.App.4th 93, 101.)  Under that section, a party may offer evidence not adduced in 

the administrative proceeding “where the court finds that there is relevant evidence that, in the 

exercise of reasonable diligence, could not have been produced”.  “As a general rule, a hearing 

on a writ of administrative mandamus is conducted solely on the record of the proceeding before 

the administrative agency.  Code of Civil Procedure section 1094.5, subdivision (e), however, 

allows the trial court to consider evidence not presented at the administrative hearing if the 

evidence addresses the petitioner's claim that he or she was denied due process or a fair 

hearing.”  (Richardson v. City and County of San Francisco Police Com. (2013) 214 Cal.App.4th 

671, 702.  “But the trial court may only admit relevant evidence that, in the exercise of 

reasonable diligence, could not have been produced at the administrative hearing.” 

The College contends that none of this discovery material may be adduced now, because all of 

it could have been obtained and used in the hearing through the exercise of reasonable 

diligence.  The College, however, never tries to explain how this material could have been so 

obtained.  Certainly there is no suggestion that the disciplinary hearing offered anything 

remotely like the discovery conducted in this case under Judge Spanos’s order.  It is dubious 

whether even a sophisticated litigant could have gotten all of the information here offered simply 

by examining the College’s organizational chart (assuming that that was publicly available).  And 

there is no prospect at all of how the training materials could possibly have been obtained. 

And this, it must be remembered, was not a sophisticated litigant, but a college freshman, 

assisted only by a grad student who was himself employed by the same people whose bias is 

here challenged.  Doe, moreover, was fully entitled to expect that the disciplinary machinery that 

would conduct his hearing would be fair and impartial.  It cannot be deemed “reasonable 

diligence” to expect Doe to have conducted a pre-hearing investigation into possible sources of 

bias on the part of the people who would be his administrative judges. 

The College further argues that this material should be excluded because it is irrelevant.  As to 

the information concerning alleged dual roles and reporting relationships, this takes the form of 

extended legal argument as to why such roles and relationships cannot create the kind of bias 

that would warrant overturning an administrative hearing result.  Both sides, indeed, spend 

perhaps half or more of their briefs arguing the law on this point, as if this were the merits 

hearing on the petition.  But we are not at that stage yet, and the Court does not see fit to 

adjudicate the central legal issue in this case under the guise of ruling on a procedural motion to 

augment the record.  Doe’s evidence of dual roles and reporting relationships is surely pertinent 

to his legal claim of impermissible bias; indeed, that claim could not be asserted without that 
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evidence.  To admit the evidence, however, is only to tee up for later decision the legal issue of 

whether it is sufficient to show legally cognizable bias here. 

But Doe goes too far, in the Court’s view, in seeking to offer evidence about training.  He 

articulates no legal argument on how that evidence could support a reversal of this 

administrative ruling on grounds of bias, and the Court views that as too great a stretch.  If Doe 

thinks he can show that his hearing officers were biased in his case, then he can try to show 

that.  But he cannot prove that proposition convincingly by critiquing their training materials.  

There is no authority suggesting that training materials must be letter-perfect or else the trainees 

will be deemed biased and unfit to serve in a disciplinary capacity.  Moreover, the Court is 

confident that the materials adduced here are only some of the universe of information 

presented to or absorbed by these persons on these topics, on the job or otherwise.  Common 

experience tells us that not every trainee buys everything he or she hears in a training session – 

much less that he or she decides particular cases based on (assertedly inaccurate) statistics 

about national trends.  The Court does not intend to convene a trial to determine what 

percentage of female college students across the nation are victims of sexual assault. 

In light of the above rulings, the parties are directed to meet and confer as to which particular 

tabbed items of Doe’s proposed additions are to be added, and which excluded.  It should be 

borne in mind, however, that the Court will be considering any of this evidence only for the 

limited purposes for which it has found the evidence admissible. 

 

 


